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o stmstances which
Bamehnmeha from the
{ the ruleof the Land Com-

uring claims not presented

| Statute Laws 104, Sec. 8,

statude Laws, 983, Tounsel for de-
nts eclnim that there wer
t es in the faet of
d *onm
elaims might

n jrresent
I i denicd by the plaintiff that
he wis minor during such period,
and the evidence <hows that he was

born in IS650, and .u-n.-a;m-mi}‘ wias
les== than twenty vears of are af thi
1{'I'Illinaii"“ of the Line i.ii‘-!a =t
ing claims, on the dth of February,
3 Twenty years was fixed as the
age of legal majority by the Act of
to organize the Executive De-
partments. The lsw authorizing the
appointment of the Land Commis-
sion provides that eclfims not pre-
<eried  within the required period
“chall be forever barred in lsw, na-
less the claimant be absent from the
Kingdom and have no representative
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therein.”  (Statute Laws, 100 See, K).
No exception is made in the case of a
The Deelamtion of Rights
: s that nothing whatever
| he taken from any individual
except by express provision of the
law=." Would the destruction of a
minor's rights for failure of due pre-
sentation of his elaims be n taking of

hi= property by express provision of
the laws"” within the meaning and
intent of the Declaration ol I:i_l._!lil.*-'.’
1t does not secin to e that such an

application of legal proceedings could
have been contemplated. Butitmay
be argued, Lot Kamehameha, though
2 minor, was or might have been rep-
resented by his father as his natural
suardian,. - As o matter of fact, | find
trom the public record of the Makele,
that Kekuaunoa, his father, signed
the Mahele deed, in regard to other
lands for his son, Lot Kninehameha,
siening himself as father and guand-

inn. He might undoubtedly, under
the then existing statute, have pre-
sented 6 elaim for the Il of Opu to
T Tue Commission on behalf of
Liast ehameha, but he did not,

amnd the uestion is, can hix, or any-
one's faillure to do so prejudice the
rights of his minor son?

An infant shall loge nothing by
non-claim, or neglect of demanding
lii= right, nor shall any other laches
or neglizgence be imputed toan infant,

ceept in some very particular cases,™

Wendell's Blackstones Con, 464,
“The Court will protect the rights of
infants where they are manifestly en-
titled to something, althongh their
guardian ad litemn neglects to ¢laim
it on their behall’® (Stephen ef al.

1en Luren et al,, 1 Prige 470—
. “The gengral rule of the
present day is, that an infant shall be
bound by no act which is not bane-
ficinl to him.” (Schouler's Dom. Ilel.
332).  “One leading privciple runs
through all ecases “'llitr,! relate to in-
fant=, Iiis that such persons are fo-
vorites of the law which extends its
protection over them, 50 us to preserve
their true interests against their own
improvidence, if need be, or the de-
sirtisof other=  (Jfbid)., From these
authorities it would appear to be the
corret conclusion of Jaw that Lot Ka-
not barred of his
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mehamela was

rights in this land from his or any-

'« failure to present his claim
within thoe thwme required Ly law, nl
I so rule.  Alter he beecame of age

there was no opportunity aflerded for
the presentation of his elaim, unless
< found in the two Aet= {for the re-
of eerlain Konohikis, approved
\ugust 10, 1854, and August 21, 1860,
weetively, bat as both of these Acts
only to. Konohikis who were
4 to lawlds under the Malielr,
offered no opportunity for ob-

Lty

aining an awnrd to the Hi of Opu, as

it was not smoeng the lands divided

Iy the Meahole,

nder these Ir!'iitr‘if‘h- l!ll‘i’l'I"-'aii'_.

anil Lhe evidenee submitted, 1 do not

find a riglt of possession to this land
the plaintiff, and order judgment

entered for the defendants.

o b

I'o the rulings of law therein made
the plaintifl exeepts as follows:

This was an action of cjectment, in
which the plaintiff elaimed, us Min-
ister of the Taterior, to be entitled {o

| the possession of certain land des-
erilied by netecand bovnds ealled the
I of Opu, as “part of the public or
government lands of the Kingdom,
whiclhi has never been and is not now
awarded, patented, granted or leascd
under or by virtue of any land award,
‘oval patent or government grant or
o and that by the law applieahle
5, the Hawniian Govern-
nt is the absolute and unlimited
er thereof, and that the said land
dn claimed, and the right to the
ssion, custody, charge and super-
vision thereof are by law vested in
plaintift as =such Minister of the
Interioy,’

The Clourt formd upon the evidence
that the said land has never been, and
now awarded, patented, granted

fensed, under or by virtue of any

land award, royal patent or geovern-
ent grant or lease; excopt i certain
teient lease now expired, of which

copy is on file marked Exhibit 1.

The Court al=o founi upon Lhe evi-
dence and upon the plaintiff”s ad-

i

it such cnse

tlie

issions, that the =aid land was in
the possession of the ehief, Hoapili,
up to death in 1840, and that he

gave or left it by oral }li'l]il-':.--I to 1ot
Kamchamehn, afterwards Kameha-
meha V., then aboul “ten years old,
\ thereafier, until his death. in
2, held and oecupivd it without in-
terruption, that whatever title
therein was held by him at his death
has descended and become vested in
the defendinnts,

The Court al=o found as o fuet that
at the date when the time for filing
cluims before the Land Commisioners
had expired Lot Kamebamehn was
hetween ecighteen and nineteen years

The Court also found upon the evi-
that Kekuannaoa, the father of
Lot Kamehameha signed the “Mahele
Dieed™ in regard to other lands of his
aid =on, fthan that elaimed in this
action, but that no elaim to this lnnd

wlled Opn, was ever presented to the
Boand of Comissioners to quiettitles
11 E.lll'll.

The Caurt ruled as a matter of Law
hat said Lot Kamehameha was not
barred of his right=s in said land called
Opu, by reason of hisown or anvone's
faflture to present such claim within
the time required by law before the
Board of Commissioners to quiet titles

anuld

in liud, basing sueh ruling upon the
fact of said Lot Kamehameha's non-

G,

Wherefore the Court ordered jude-
ment for the defendants, to which
judgment, as well as to said ruling of
law, the plaintifl duly sxoepted and
siuch exceptions were allowed by the
Uourt,”

By THE CoURT.~-The sole question
which is presented by these excep-
tions, is whether the law was correetly
lnid dewn by Mr. Justice Dole, that
ot Kamehameha was not barred of
his rights in said land called Opu, by
reason of his own or anyvone's failure
to present such claim within the time
reuired by lnw, before the Boavd of
Commissioners to quiet titles in Iand,
by resson of the non-age of the said
Lot Kamehamebi,

The deeision of M Justice Dole,
that under the circuinstances, (to wit,
that no claim to this land had been
presented bofore the Land Commis-
-Slon within the time for Gling such
claims,) “the land in question vested
in the Hawaiian Government,” * =
“anless there were cireumstances

| which excepted Lot Kamehamehs
{ from the eperation of the rule of the
1 Land Commission burring claims not

presented in time’’—is not now apen
to review, it unt being excepted to by
cither party. We procecd, therefore,
to the guestion whether the infancy
of the defendants’ ancestor exeepted
him from the efleet of the statute,
atl préevenis the Hawaiian Govern-
ment from now recovering the land
of those who claim the right ef pos-
spesion to the land through him.  Bul
in this discussion it will becoime nec-

essary to review the nature of the
claims for landed property, or rights
in land which existed prior fo the

Land Commission, and also the na-
ture of the statutes establishing the
powaers and jurisdietion of the Com-
mission, in onder to properly decide
the remaining question,

There time in the history of
every originul nation, not formed by
colonization when, as it emergesirom
barbarism into civiliration, titles to
land may be =aiid to have a beginning
by positive institution of the people
of such nation. Previous to the ad-
vent of Christianity to this country,
in the early part of (his century, Ka-
mehameha I., as King, by right of
conguest, was the lord ]r;lt‘:ulml:nl
and ownerof all the land of this King-
dom. This right continued in his
suecessors until the reign of Kameha-
meha ITE.  Under this King a govern-
ment, under o codstitution and laws
had its birth, superceding a govern-
ment of the arbitrary will of the
King.

Claimas of one characterand another
to the possession of land had grown
up, but there was no certainty about
thiem, awl aull was confusion, and,
finally, wfter yvears of disceussion had
between the King, the chiefs and
their foreign councillors, the plan of
u Boamd of Comimissioners to Quiel
Land Titles was evolyved, and finally
established by law, Tor {lhe purpose of
settling these claims and aflording an
(rp!mrllu'.ity to all persons to procure
valid paper titles emanating from the
Government representing the sover-
eignty, the source of all title to land
in this Kingdom, to the land witich
they claimed. As a part of this
schieme, Kamehumeha 115, with un-
exampled magnanimity, relinguished
Lis claim of ownership as soverdign,
to over two-thirds= of the entirve terri-
tory of the Kingdom, in ornler that
the same micht be awarded to the
ohiefs and common {n'nln;‘_‘ il_\' the
Land Comynission,  The Comanissiog
was authorized to consider ]-m--‘*l"-ﬁiﬂll
of land nequired by oral gift of iame-
Lameha 1., or one of Lis Ligh chiefs,
as sufficient evidenoe of title toauthor-
ize an award therefor to the claim-
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ant. This we must consider as the
foundation of all titles to lind in this
Kingdom, except such us come from

the King, to any part of his reserved
lunds, and excepting also the lists of
government and fort lands reserved.
The land in dispute in this case is not
one of those specifieally reserved by
the King, Kaomehameha LT, to him-
self and Lils successors, and not belng
in the lists of Hinds specially sef apart
as government or fort lnnds, must be
one of those over which the Lo
Conunission had jurisdietion (o award
to the elaimant.

The Land Commissivners were by
section 1 of the Act creating it (p. 109
Stat. 4¢)n board for the investigation
and final ascertainment or rejection
of all private individuals
whiether natives or fareigners, to any
lnnded property sequired anterior to
the passage of this Act, (10th Decem-
ber, 18451,

Section S of this Aep preseribed that
Sall elaims to land as agsinst (he Fla-

Ciirintg 0

widian Government which are not
presented to said Board within the
fim coy, and in the manner

pr b notice required o be
given, in the fifth Seetion of this Ar-
ticle, shall be deemied 1o be invalid
und shall Le forever harred in law,
unless: the claimant absent from
the Kingdoimn and have no represent-
ative therein.”

It i& clear from a reading of the
HYPeineiples” adopted by the DBoand
of Commissioners (o Quiet Land
Titles in their adjudieation of claims
presentaed to thenm, that the ““whaole
power of the IKing to confer and con-
vey lnnds to which private equitable
cliuim now attaches reposed in the
Commission,"” (p. 55) whicl, as fully
explained thereafter, means “ the
King's private or feudatory right ns
an individunl participant in the own-
ership.” F

Jut it ix argued by the counsel for
defendants that “this land iz not
claimed of the Government, but it is
claimed under graut from Kamehn-
mela 1., to Kameinmoku, father of
Haoapili, and from the Iatter it passed
to Lot Kamehameha.” That the
“Govermment ™ in this sense méans
the King, as representing the Gov-
ernment, 15 clear from the text of the
“ Principles,” p. 52, * that the King
really owned the allodinm in all the
land of the Kingdom, and the person
in whoese hunds he placed the land,
holding it in frust.” Alsothese prin-
ciples declare that the Act of 1539
(Declaration of Righit, p. 10) “recog-
nizes but thitee ¢lasses of persons have-
ing rvights in the land, the King or
Government, the landlorils and the
tennnts.” And on p. 83, it is further
set forth, ‘‘that there were but three
classes of persons having vested rishis
in the lunds, (I=st), the Governmeint,
(2d3, the lnndlord, (3d), the tenant.”

The whole context of these “Prin-
ciples” shows that the land tenures
of this Kingdom wera to he settled gn
the basis that thy Iiiug——mrr:ming(Hc:
State or Government—had one-third
of any given land held by a Inndlord
generally a chief) and if it had ten-
ants upon it (if all parts of the land
were egually valuable) the lnndlord
would take one-third and the tenanis
the remaining third. Anallodial title
would be given by the Land Commis-
sion to the lord (the chiel) an allodial
title in severalty in the tenants and o
third swould remain in the King, or
Government. The termzs “Kipg"
and ‘‘Govermmment! are, as wa
used interchangeably. They mean
the “*State' in each ¢nse. ’

A fee simple was obtained by the
lord by extinguishiong the right of the
King, either by a payvment in monsy
or by & surrender of other lamds i
vilue equal to the King's interest in
the land. This is ealled the * Goy-
ernient’s Commutation,” aud the
money paid or the lands surrendered,
invariably went to the Government,
On pag yof the © Prideiples,” itis
stated that *the share of the Govern-
ment, or the body politiv, to be coin-
muted for with the Minister of Inte-
rior, ete., ete., should extinguish the
wrivate rights of the King in the
and.” The object of ilis discussion
is to show that Seetion 8 of the Act
of 1545 is correct in its phraseology

be
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when it recites that all elaims for | power shall be defeated to the preju-
Yoas against the Hewniian Gov- | diee of any bona fide
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land

ernnent ' must be presented, eto, As
is foreibly said on page 85 of the
“Principles,” “elaims for land even
by purehase or gift (rom the King,
must be presented to the Commission
for adjudication.” **Such owne
must be proved or it ecanuot be ae-
Enowle l_t!ml. for the King FEPres -
ing the fovermment, having formeriy
been the sole owner of all the soil, he
must be econsidered to be so still un-

g0 iong

antd even possession 6f cver
“The

stending cannot be prool,’” ete,
Land Cemmiszsioners, by virtue of
their appointment from the King,
had conferred upon them all lis pri-
vate and public power over the cor-
porate property in lands claimed by
private parties, whiel in the nature
of things he can delegate]” (p. §7 of
Principles).

Certainly the Land
Lbetween private individanls, as re-
gards the ownership of laud. There
were courts established with this ju-
risdietion. It wus only when there
was a counter cluimant Intervening,
that the Land Commission was called
upon to deecide which had the best
¢laim as against the State.  In such
case ench party had to present his
cluim against the King of Govern-
ment, as the source of all title., It
has been uniformly held, sustaining
this theory, that where two awards
of the Lamd Commission cover the
sime territory, the earlieraward pre-
vadls,

It must e remembered that these
Y Pringiples,” however much they
may be criticised at the proseat day,
were statutory law, hbaving been
adopted by the Legislative Council,
consisting of the Nobles and Bepre-
sentatives, on the 26i0 October, 1546,
and *““all claims for Innded property
shall be tested by those principles
and according to them be confirmed
or rejected.'  (Stats. of 1546, p. 04).

A notice was publishied by the Com-

mission “ o alh claimants of lands in
the Hawaiinn Islanls,? dated 1th
Februnry, 18546, vi ALl persons

are required to file with the B
by depositing with its Secretary spee-
evidence wiieh

Lo adduee the HpOLN

Hawaiian Tslands before the expira-
tion of two yvears from this date, or in
default of so doing they will aftep
that time be forever barred of all
right 1o recover the sane inthe courts
of justice,”

'seageraph seven, on p. Wl el
Principles with the declaration, as o
warning to all elwimants of b, that
Yihe titles of all Innds, whether rigehit-
fully or wronglully claimed, cither
by natives or forcigners, in Che entire
Kingdom, which shall not have Leen
Press nted 1o this Boadd for adindiea-
tion, confivmation or rejection, on or
before the Hth day of Februnry, 18IS
are deelared to heleng (o this Govern-
ment by Seetion 8of the Article creat-
ing this Boarnd. Parties who thues
negleet to present their elaims, do so
in defiance of law; and cannob com-
plain of the efloet of their disobedi-

s the

enee,’

This constroction put wupon the
statute—tha failure to presenl a
¢lnim within the prescribed time ab-
solutely burred the claimant—by the
Legisiative power of the Kingdom,
the King und fhe Nobles and Repre-
seitatives, and uniformly coneurved
in aud acteld upon by suceessve Giov-
ernments wader many reigns follow-
ing, and, to this day, undisturbed by
uny judicial decisions, we are not al
I“u'i'(}' Lo I|i:-l'='_'__".'t1"I.

Whint, then, was the title or claim
to this lnud which Lot Kamehameha
had at the institution of the Land
Comumission? It was a right to present
a elaim for this land to the Land (Com-
mission, nnd which elaim if sustained
by evidence, would have entitled him
to an award therefor, or to o royal
patent, signed by the King, upon his
extinguishing the Government share
therein—both award and patent being
subject to the rights of tenanty, if any
there were,

It is elaimed that o construetion
soetion 8 of the Act of 1845, which
would deprive Lot Kumehamels of

session, would conflict with the.pro-

vigion of the Constitution of I840—or
Declaration of Right, viz: * Protee-

tion Is hereby secured to the persons
of all the people, together with thair
lands, their building lots and all their
property, while they conform to the
laws of the Kingdom, and nothing
whatever shall be taken from any in-
dividual exeept by express provisien

of the lnws!

We interpret this to mean thal
whatever rights to land the ehiefs and
people hud, were to he protected.
Possession of land was not to be dis-
turbed. The landlords were not to
dispossess theirtenants without eause,
chiofs. Laws of 188 amd 1840,
found in Old Laws p.

The statute therefore deprived Lot
Kuamchameha (on his failure to pre-
=ent L= elnim to the Compmission) of
what? Not of this land, for he had
no title to it, but onfy of his vight {o
present a elaim gor ity which was all
the interest he hal,

Thix interest ov right the Declaya-
tion Rights secured (o him.

Nee

abibe

of

of the

[ xllsr: s¢ provision

Idwa””  And in 1845 “the express
provision of the law’™ warned him
that to secure his title to this land he
must present hiz elaim to it hefore
the Commission within the time lim-
ited. We fail to =co how the letler or
spirit of the Constitution
violated !-_\' the Act of 1545, constitul-
ing the Land Commission. Chiefs
el people had at that time only 1
qualified right of possession fo '
They bad no titics to them. The s
alterwards, which was not inconsist-
ent with the Constitution of 184 bat
which was in furtherunee of ifs guar-
anfies, provided a method by which
titles could be obtained.

of 1810 =

Section 8 of this law (Act of 18345
is 0 genernl siatate of lmdtion. A7

elaims to lamd unless presented in
time, were to be deemed invalid aod

shall be forever barred in law—ex-
cepting only in case of absentees,

1. 0., *“unless the eluimant be abser
from this Kingdom and have no rep-
resentative therein.,” No exeeption
is made in favor of jufants.  Statutes
of limitation ape
strued by eourts of justice.

In Demorest va. Wiunkoop,
Ch. 129, Chisncellor Kentzays: “*The
statute has uo saving cluuse for per-
sons labering under disability, but it

hip |

ilications of their elaims to land, and | 3
| hoth heing infants at the tiine of the

this land of which he then had pos- |
| ing all the time when elaims for land

less proof be rendered to the contrarys: |

Comumission !

wis not authorized to hear lawsuaits | !
- | construction ;

[ to prescription, occupnney, fHxtures,

they claim title (o any lamd in the |

| ority, and before the enactment of

nor shenld the King dispossess his |

" Nothing should be taken from him |
| without

{ sume person from whom defendants

[ of the plaintiff’s estate, and could not
| nake o lecal dedication of the ri',f']il [

| zuardian of the
had and exereise
| this Kingdom,; the control and man-

—
-

- =~
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archaser, in
favor of any person claiming the
equily of redemption. ‘Where the
statute makes no exception, the Court
can make none on the ground of any
inherent equity applicable to infants."
In reviewing the cases which enlarge
upon the policy of statutes of limita-
fion, to quict pos<ession and extin-
cuish dormant elaims, the Chaneellor
sayvs: Y Aceording {0 san expression
of Lord Eldon, o ‘right might travel
through minorities for two centuries.’
It would be impolitic as well as con-
trary to established rule to depart
from the plain meaning and literal
expression of the proviso in the stai-
ute of limitations;” and on page 10
of the deeision the Judge says: “The
doctrine of nuy inherent equity creat-
ing an exception as te any disability,
where the statute of limitation creates
none, has been long and, I believe,
uniformly exploded. General words
in the statute must receive a general
and if thera be no ex-
press exeeption, the Court ean ercate
i,

We believe this rule to he estab-
lished beyond controversy.

Iicll vs. Bumstead, 20 Pick., 8,

Deelford vs. Wade, 17 Vesey, Jr., 87,

Dell ve. Morrison, 1 Peters, S60.

This view is deecisive of this case.
The statute made no exeeption in
favor of infants, and we ¢an make
none, By Seetion 7 of the Aect creat-
ing the Land Commission, it was to
mike its decisions “in aecordance
with thie prineciples established by the
Civil Code of this Kingdom in regurd

e ————————————————

native usages in regard to landed
tenures, water privileges and rights
of piscary, the vights of women, the
rights of abscntees, tenancy and sub-
tenancy—primogeniture and rights of
adoption.” - = »

It is to be noticed that the subject
of “infaney ™ is not mentioned. This
is an additional reason for not ad-
mitting the dbability of iyfancy as
an exceplion to the statute. Claims
of infunts were presented ghy their
parents or gnardinns, A large num-

ber of awards to Lunalilo and Victoria
Ramamaltt show this. These high
chiefs who suecceeded to the lands of

Kekauluohi and Kinau respectively,

presentation of their claimgg received
awards for land exeeeding iny other
claimants in number and extent.

It is also very significant that Ke-
kuanaca, the father of Lot Kameha-
meha, l!l'i'?-'.'!]h"[ other elaims to ]:lll-[
in behall of his son, upon which
awards were made. By the law of
thiz country at that tiime he was the
proper one to make such application.
In £, K. Loaanui vi. Puohu el al, 2
Huw., 162, the Supreme Court per
Allen, C.J., said: * DBy the common
law of this Kingdom, prior to the
cuactment of a law reczulating gunr-
dinns and wards approved 4th Augast,
1851, guardians had from time imnie-
motial possessed and exercised the
ahsolute right to dispose of the real
antd personal estote of their wards as
might suit their own will” The case
of Lot Kamchamcha vs. J. D. Kahoo- |
koo of @f,, 3 Haw., 118, has greater
sienificance for the plaintift is the

m oin the case at bar. Here Ke-
Kimngoa was not the probate zuardian
of Lot Knmehameha, bat he was his
father, and Judge Robertson, for the
(Court, suys, as ngainst the objection
mide, that he was not the zunrdian

of way in question : “That Governor
Kekunnaon, in 1845, as the natural
laintifl; rightfully
r under the law of

agement of the plaintifi”’s property,
is, we think, too c¢lear a proposition
to admit of a question; and that any
grant of way over the plaintift”s lund,
or any conveycnee whafever of any
pari of hiz estate, made by Governor
Kekunansoa during plaintifi”s inin-

Seetion 54 of the Aet regulating
ruarvdians and wards passed on the
fourth day or August, 1851, must be
considered absolutely conclusive and
binding upon the rights of the plain-
tiff'is, in our opinion, equally L'Et-:{;‘.”

Finding, then, that there was dur-

were required to be made before the

Land Commission, 4 person cotpe-

tent in all respeets to make sueh ¢laim

for this land in behalf of Lot Kame-

hameha, the statute rian against him,

The aets of Kekuananon as fgther and

natural guardian of Lot ameha-

meha bound his iufant ward in res-

peet o elnims before the Land Com-

mission us fully and conclusively as |
if they had been done by Lot Kame-
hamel himself, if of full age.

Jut it is said that an infaot iz not
hound by the failure of his guardiun
to et for him when sueh failure is
prefudieial to the minor. This would
not be a true statement of the law as
it existod in this country in 1848-9
(the time pf (he Land Commission),
for if, as we have =een, the law was
that @/l acts of a gnardian or father
if no guardian be appeinted) respect-
ing the dizposition of an infant’s pro-
perty bonnd the infant, his failure o

such claims to land as shall have
or may be presented to them prior
to the fourteenth day of Feb A
1348, {o one year—that is to-thm
February, 1849, And on the 13th
June, 1848, their powers were further
extended “for sueh a perfod as shall
he necessary for the tnllrnnd faithful
examination, settlement and award

tipon all such clnims as may have
heen presented fo sald Board,” and
on the 20th July, 1854, the Legislature

passed an Act pmvi(!iug for the final
dissolution of the Board on the 31at
March, 1855, In this Legislature Lot
Ramehameha was a member, having
been admitted to the House of Nobles
by an Act of the 12th May, 1852

If his disability of infaney at the
date when the time for presenting
clahms to the Land Commission ex-
pired, February 14, 1848, exeepted

him from the operation of the statute, .

it was his duty to assert his claim to
this land within a rensonable time
after liis coming to full age. The
Land Commisslon would, LEuhum,
have rejected his claim, if made, as
being barred by the Iapse of time—
the statute making no exception in
hiz favor. But if the law were other
wise, amd his plen of infancy was
good at any time, it was certainly
good while the Land Commission, the
only court of competent jurisdiction
to deecide upon his claim, was in ex-
istence. 'The Eknowledge that the
funetions of this Court would soon ex-
pire should have warned him to press
his claim then. Moreover, if his dis-
ability was a good exense in law for
not preventing s elaim to the Boaad,
a mandamus, on his becoming of age,
from the Supreme Court to the Board
woulth have secured for him all the
rights which he could have had by a
presentation of his claim within the
statutory time.

How ¢an o mere claim to have his
title to this land considered and adju-
dieated, be considered to have ripened
into a perfect title at this late day, or
ruther info such a title as gives the
devisses of his heirs-at-law a right of
possession aguinst the State ?

There is no prescription aguinst the
State. Lindscy vs. Mitler's Lesses, 6
Pet., 486, The Supreme Court of the
United Stafes say in this case: “It is
a well settled principle that the
Statute of Limitations dees not run
against a State, If a contrary rule
was sanctioned, it would only be
necessary for intruders upon the
public lands to maintain their pos-
sessions until the Statute of Limita-
tions shall run; and then they would
become Tovested with the fitle ngainst
the Government and all persons elaim-
ing under it.  In this way vhe public
domain would soen be appropriated
by adventurers., Indeed, it would be
utterly impracticable, by the use of
any power within the reach of the
Goevernment, to prevent this result.
Itis only necessary, therefore, to state
the case, in ondér ta show the wisdom
and propriety of the rule that the
Slatute never uprm.l:vﬂ aguinst the
Covernment.,”  This was adopted in
Kaloomcne vs. Minister of Interior,
3 Haw., 635,

If the defendants show no title or

| vight of possession to this land, theizr

naked possession can never ripen into
a title, however much it may afford
ground for liberal dealing with them
in negotintions for a title from the
Governmendt.

This case last guoted involved the
question of ownership of land noi
covered by any award of the Land
Cominission, royal patent or deed
from the King, The Land Commis-
sion did not award it, and the Court
say: “By force and eflect of the

statutes above quoted (those now
under discussion) it must be con-

sidered to still belong to the Govern-
ment.'” The only difference hetween
that case and the one at bar is, that
in ¢lnims for lots in the towns there
was in them no third elass of persons,
us chiefs or lords, having infterme-
diary ownership over tenants, and
the tenant got his e¢laim awarded
direet, paying commutntion to the
Government, and such a lot of lamd
would escheat to the Government and
not to the owner of the ili er ahupuan
from which it may originally bave
been taken.

The State in the case at bar claims
the land public domain, not
awarded or granted to anyone. A
decision that the defendants

ns

the right of possession thereto thoge e

showing no title, would be equivalé
to o declaration that defendants have
n title in fee simple, although it is
admitted that they have never com-
muted for the Government's right
therein, for n right of possession as
against the State would be good
enough title to any land. If lands
unawurdoed by the State are still the
property of the State, those whe
ui__':'l.lla}’ them are trespassers and musg
yicld the possession on demand to the
State which holds the title, since the
right of possession follows the title,
The most that can be said on behalf
of the defendants iz that whatever
clnim they may have is an equitable
one, and this would be no defence to
an action of ejectment.

Having found that the infancy of
Lot Kamehameha is no defence to
this suit, we find upon prineiple and

present o cluim for land is an “act,”

the consequences of which would be |
enquaily binding upon the infant. It
must he admitted that, if Kekuanaoa |

had mude an appearance before (he
Land Commission, and had dis- |
claimed any fnterest of his ward |

| in this land, or had surrendered the

it b -il'l"”}' cOon- |

3 Johns, :

is peremptory that no sale under such | settling and awarding upon

same by n conveyance, it would have
bound the ward ; amnd it follows as a
natural inference that as some affir-
mative action was required by statute
of ull claimants to land, and as noth-
ing was required of those who did not |
elaim land, a failure to elaim would
mean the same thing as a formal
teelaration that the Infant bad no
eleim to the land.

But if it be cenceded, for the pur-
poses  of argument, that inherent
eiquity shoulid make an exception in
bighglf af the minor in this case, how
does the law regard his in'r.'iifiilll'.’
Considering the statute which barrad
wll eluims, anless presented to the
Land Commission before IHth Feb-
ruary, 1845, as, in effect, n judgment
against the infant in respeet to this
tnnd, it woulil be his right on arriving
at majority to aveid the judgment by
assertion of his elaim ta the land, and
in excuse of his delay to assert his
non-nge at the time when claims
.h[jll'.il-i T }-l'i--\l.-li[i-lt. He be\.'ﬂmc of
legal age, 20 years old, on the 1ith
Deocember, 1851, On the 26th August,
1847, the Legisiature extended the

powers of the Land Commission
for taking testimony, uxnmlmnli'j-
all |
i
. o - " = .

{ 5]

authority that the plaintiff, upon all
the facts, is entitled to recover pos-

| session of the land deseribed in the

declaration, agd :u_-mrrlingl{ ornder
Judgment to he entered in his favor,

#= In the nature of a judgment, non
olistenite veredioto.

A. S. Hurtwell, for plaintiff; P,

Neumanu' and F. M. Hateh, for de-

fendants.
Honolulu, January 3, 1880,

Cuncurring opinian of My, Jutive MeCnily,

The Court, sitting in this ejectinent
ease without a jury, delivers the rule
of law and a special verdiet in s de-
cision. [t has held that Innds nog
awarded by the Land Commission
présumably excepting the lands re-
served by the King, and which have
we become the Crown Tands) be-
came the property of the Huwalian
Government, all right to make wm

| ¢clnim for them having been barred

by the provisions of Seetion 8 of the

statute creating the Land Commis-

sion,

But it has held that the claim of

one who was s minor at the date
when the right of application el '
was by exeeption not barred, and that

lit having been proved that Lot Ka-

mehameha was & minor at thut date,
it finds a vendiet for the defendants,
The case before us cannot be econ-

sidereid apart from its public and his-
At the time of the

"

torical relations,
Mciiele, and of the institut the
Board of Land Commissi “'m Mlﬁ
the legislative ratification of the Prin.

-




